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The Plenary Session of the Constitutional Court comprising María Emilia Casas Baamonde, 

President, Guillermo Jiménez Sánchez, Vicente Conde Martín de Hijas, Elisa Pérez Vera, Eugeni 

Gay Montalvo, Jorge Rodríguez-Zapata Pérez, Ramón Rodríguez Arribas, Pascual Sala Sánchez, 

Manuel Aragón Reyes and Pablo Pérez Tremps, Senior Judges, have ruled  

IN THE NAME OF THE KING the following 

JUDGMENT  

In the unconstitutionality appeal no. 5707-2008 proposed by the President of the Government 

against the Basque Parliament Law 9/2008 of 27 June “convening and regulating a popular 

consultation for the purpose of ascertaining public opinion in Autonomous Community of the 

Basque Country on commencing negotiations for achieving peace and political normalisation". 

The Parliament and Government of the Autonomous Community of the Basque Country State 

Attorney entered an appearance and formulated allegations in the proceedings. The Senior Judge 

Guillermo Jiménez Sánchez acted as Rapporteur expressing the opinion of the Court.  

II. Legal conclusions The Basque Parliament Law 9/2008 of 27 June which is the subject of these 

proceedings, authorises the Lehendakari to submit two questions for a non-binding consultation 

of the citizens of the Basque Country on 25 October 2008, with the Law having convened said 

consultation on 15 September 2008. The Law therefore, authorises and “has convened” a 

consultation, the date of which is also available. The issues in question have been transcribed in 

background point 2 of this Judgment, centring on the support of a "process of ending violence 

through dialogue" [sole article section 1a)] and the start of a “process of negotiation in order to 

reach a Democratic Agreement on the exercise of the Basque people’s right to decide" an 

Agreement which should be subjected to referendum by the end of 2010 [sole article, section 

1b)]. 

The State Attorney, representing the President of the Government contests the Law of the Basque 

Parliament 9/2008, in the terms which have been resumed in the background to this Judgment, 

contending that there are defects of unconstitutionality in respect of authority, procedure and 

substantiation. Having explained the specific grounds of the appeal, he bases the consideration 

of unconstitutionality on grounds of the perceived invasion of the exclusive state authority in 

respect of authorisation to convene a popular consultation through referendum [art. 149.1.32 

SC, in relation to art. 92.1 and 2 SC]. The procedural unconstitutionality derives from the 

inadequacy of the legislative procedure observed in the drafting of the Law appealed herein, as it 

does not fulfil the conditions required by art. 119.3 of the Regulation of the Basque Parliament 

for approval through the procedure of a single reading at the instigation of the autonomous 

government and without the need for prior authorisation of the Chamber. And finally, material 

unconstitutionality would be based on infringement of arts. 1.2 and 2, in relation to art. 168 and 

first additional provision, of the Constitution, for acknowledging a new sovereign subject aside 

from the Spanish people, and without having mediated a previous constitutional decision which 

may only be articulated through the constitutional reform established in art. 168 EC. 

Conversely, both the Parliament and the Government of the Autonomous Community of the 

Basque Country defend the constitutionality of the contested law, coinciding in maintaining the 

existence of an implicit autonomous authority to convene a popular consultation, which is not a 

referendum such as that established in the appealed law, and furthermore that the autonomous 

authority in matters of organisation, order and functioning of its self governing institutions 

would provide the statutory basis of an implicit power to convene non binding popular 

consultations. The Basque Parliament and Government also consider that there was no 

infringement whatsoever of the Regulation of the Basque Chamber in the parliamentary 



procedure for the law in question, underlining the fact, in their rather surprising opinion, that 

the State Attorney should be set up as defender of the Basque Parliament and some of its 

members, involving itself in the play of political relations between the Basque Parliament and its 

Government, and stating that it is not possible to find any parallels between the requirements 

constitutionally designed for the adoption of a decree-law and those indicated in the Regulation 

of the Basque Parliament for the passage of a draft bill through the procedure of a single 

reading. Finally, in respect of the material unconstitutionality alleged in the appeal, the Basque 

Parliament and Government maintain that the sole purpose of the consultation was to ascertain 

the state of opinion of the Basque public without questioning the present constitutional order, 

nor inevitably, anticipating legal consequences which can only be represented at the present 

time simply as forthcoming events, nor ultimately can they extend to a popular initiative which 

directly or indirectly proposes a constitutional reform. 

The first of the questions raised in the appeal is therefore, whether or not the appealed law has 

invaded the authority exclusively reserved for the State according to 149.1.32 SC in matters of 

authorisation to convene popular consultations through referendum. And the determining factor 

for concluding whether or not the Law 9/2008 has encroached on this authority, as denounced 

by the President of the Government, is whether or not the consultation is considered to be a 

referendum. In the explanation of grounds for the law it is admitted that this is precisely the 

pertinent dividing line for it to be judged under law, as for the autonomous legislation, since it is 

not " a popular consultation” via referendum, in any of its modes nor is it legally binding,… the 

Organic Law 2/1980 of 18 January is not applicable to the regulation of different modes of 

referendum, nor does that law specify therefore the prior authorisation of the State for its 

convocation”. The parties are thus in agreement that the law would be unconstitutional if its 

object were the holding of a referendum-type consultation. 

The key to this case rests on the basis of whether, firstly from a general perspective, an analysis 

of what should be considered constitutionally as a referendum, and later, and already on a more 

specific plane, to decide whether what the contested law considers to be a consultation based on 

the alleged implicit authority of the Autonomous Community of the Basque Country is in reality 

an authentic referendum although it avoids that term, as if the conclusion were to be reached 

that it is in effect a referendum, the contested law would be unconstitutional. 

The referendum is an instrument for the direct participation of citizens in public affairs, namely, 

for the exercise of the fundamental right exercised in art. 23.1 SC. It is not a channel for putting 

into practice any right of participation but is specifically for the exercise of the right to political 

participation, that is, that participation "which normally is exercised through representatives and 

which exceptionally, may be directly exercised by the people (CCJ 119/1995 of 17 July LC 3) It is 

therefore, a form of direct democracy and not a mere manifestation of the “participatory 

phenomenon which has been so important and continues to be so in present day democracies 

and to which our constitution was particularly responsive" which has formalised it as a "general 

mandate of the constituted powers so that they may promote participation in both spheres" 

(arts. 9.2 and 48 SC) or as a true subjective right (such as for example, arts. 27.5 and 7, 105 and 

125 SC). The types of participation which do not lead to those connected with the fundamental 

right acknowledged in art. 23.2 SC are “types of participation which differ (from those) not only 

insofar as their justification or origin, but also with respect to their legal effectiveness which, 

furthermore, shall in the majority of cases depend on the terms of legislation (although its work 

is subject to limitations such as those deriving from the prohibition on arbitrariness –art. 9.3 – 

and of the right of equality –art. 14 SC. It cannot be accepted however, that they are 

manifestations of the right to participation ensured in art. 223.1 of the Constitution, as not only 

are they established in different precepts of the Constitution but such precepts obey 

manifestations of a very different kind: {0><}75{>thus, art. 23.1 SC addresses the modes –

representative and direct- of what in the western world is known as political democracy, a form 



of inorganic participation which expresses general will” (CCJ 119/1995 of 17 July LC 4), in which 

no other forms of participation are admissible, in which private or collective wishes are 

articulated, but not general ones, that is, which cannot be attributed to the electoral body. 

The referendum is therefore a type of “popular consultation” with which the opinion is not 

sought of any group on any matters of public interest through any types of procedure, but it is 

rather a consultation, the object of which refers strictly to the opinion of the electoral body 

(expressing the wishes of the people; thus CCJ 12/2008 of 29 January LC 10) organised and 

externalised through an electoral procedure, that is based on the census, managed by the 

electoral authority and ensured with specific jurisdictional guarantees, always in relation to the 

public issues whose direct or indirect management through the exercise of political power by 

citizens constitutes the object of the fundamental right recognised by the Constitution in art. 23 

(thus, CCJ 119/1995, of 17 July). In order to consider a consultation as a referendum or more 

precisely, to determine whether a popular consultation is verified “via referendum” (art. 149.1.32 

EC) their convocation thus requires an authorisation reserved for the State, and has to address 

the identity of the subject consulted, so that provided that this is the electoral body which is 

manifested through the various electoral procedures, with their concomitant guarantees, we 

would then be talking about a referendum-based consultation. 

As an instrument of direct participation in public affairs, the referendum is, together with the 

institution of political representation, one of the two sources of conformation and expression of 

the general will. However, it should be pointed out that this is a special or extraordinary channel 

as opposed to the ordinary or common form of political representation, since not for nothing 

does art. 1.3 SC “proclaim the parliamentary Monarchy as a form of government or political form 

of the Spanish state and, in accordance with this premise, it designs a system of civic political 

participation in which the mechanisms of representative democracy prevail over direct 

participation”, and as such “the text of the Constitution, by regulating the characteristics of the 

instruments of direct participation, restricts their scope and conditions of exercise”, so that in 

the case of another typical manifestation of direct democracy, such as the initiative of popular 

legislation, its exercise "in specific matters, due to their delicate nature or their specific 

implications is reserved for mediation of political representatives" (CCJ 76/1994 of 14 March , LC 

3). And it should also be recalled that in any case "the right to participate directly in public 

affairs, such as all the rights established in the Constitution, cannot be exercised in the manner 

legally established in each case. The contrary situation, far from satisfying the requirements of 

popular sovereignty, would presuppose the impossibility of the existence of the system, which 

everyone- the general public and public authorities alike- are constitutionally required to obey 

(art. 9.1 SC)” (CCJ 76/1994, LC 3). 

In our system of representational democracy in which sovereign wishes have their natural and 

ordinary expression in Parliament (art. 66.1 SC) and the wishes of the respective parliaments of 

the Autonomous Communities, the mechanisms of direct participation in public affairs is 

restricted to those cases in which the Constitution expressly imposes them (case of 

constitutional reform via art. 168 SC and statutory drafting and reform procedures as 

established in arts. 151.1 and 2 and 152.2 SC) or those which, also expressly considered, are 

subject to the pertinent authorisation of the sovereign representative of the people (the 

Parliament ) or one of its Chambers. 

Our constitutional democracy ensures in a very wide ranging manner, civil participation in public 

life and in collective purpose, deciding by means of regular elections of representatives to the 

Cortes Generales (the Parliament) (arts. 68 and 69 SC) to the autonomous parliaments (art. 152. 

SC and precepts of all the Autonomous Statutes) and in Town Councils (Art. 140 SC) regarding 

the political destiny of the national community in all its spheres, general, autonomous or 

regional, and local. Furthermore, the Constitution also ensures that only citizens acting 

necessarily at the end of the reform process may make use of the supreme power, that is, the 



power to amend without limits the Constitution itself (art. 168 SC). Our Constitution ensures, in 

this way, through its established procedures, in the Autonomous Statutes, and in other laws, one 

of the most complete democratic systems to be found in comparative constitutional law. It is a 

question of a representative democracy as a general rule complemented with specific 

instruments of direct democracy which are required to operate, as is logical and indeed 

constitutionally required, not as an undervaluation or substitution but rather as a reinforcement 

of that representative democracy. 

Thus direct participation of the electoral body in the legislative procedure is restricted to the 

faculty of initiative (art. 87.3 SC) the outcome of which they decide in a perfectly autonomous 

manner removed from any imperative mandate (art. 67.2 SC) of the Parliament (Cortes 

Generales) in the same way as the manifestation of specific matters of political importance 

through referendum may only be verified via the appropriate authorisation of the Congress of 

Deputies (art. 92.2 SC) an authorisation which, furthermore, is unavoidable since it is necessary 

in order to ensure that the wishes expressed with the consultation are effectively those of the 

electoral body, a body which is only manifested validly and legitimately through a procedure 

with all the guarantees proper to the electoral procedures, including the State Judiciary, albeit in 

the exercise of the contentious-electoral jurisdiction, or the participation of Judges in the 

makeup of the Electoral Boards. And said concurrence is only possible, with the joint 

constitutional configuration of the Judiciary and the Judges' statute, in accordance with the state 

regulation established to that effect. 

In this case, and having addressed the categorisation of the referendum of the type "popular 

consultation" indicated previously, below we shall examine whether the consultation established 

in the appealed law is adapted to the definition of that kind. With Law 9/2008 a consultation is 

made on an issue of a manifestly political nature of "citizens of the Basque Country with the 

right to vote" that is, to the electoral body of the Autonomous Community of the Basque 

Country, attempting to learn the wishes of a part of the Spanish people through the wishes of 

the electoral body of the Autonomous Community, that is, the subject who ordinarily manifests 

his opinion through the procedure governed by the Law 5/1990 of 15 June for elections to the 

Basque Parliament, called by the additional provision of the appealed law to govern development 

of the consultation in question. As the object of the consultation is indisputable, as are the 

requisite wishes and the fact that these should be manifested by means of an electoral 

procedure provided with guarantees of the electoral processes, it is also clear, given the 

foregoing, that the consultation is a referendum. The circumstance that it should not be legally 

binding is completely irrelevant, as it is clear that the referendum is not defined in respect of 

other popular consultations by the binding nature of its results. 

Having stated that the consultation of the contested law is constitutionally a referendum, the 

following step in our analysis should be to examine any possible adjustment of the 

constitutional regulatory order. 

The applicable regulations in this area include the precepts of the Constitution which permit or 

impose the holding of referendums, on one hand, and, on the other organic legislation in 

conformance with which various popular consultations should be held via referendum. 

Therefore, the Constitution attributes to the State as the exclusive jurisdiction “authorisation to 

convene popular consultations through referendum” (art. 149.1.32 SC) at the same time as it 

establishes the existence of convocations of referenda circumscribed by territorial areas smaller 

than the national one (arts. 151 and 152 SC). 

In relation to these last, the Autonomous Statute of the Basque Country includes various cases of 

different referenda of the kind such as that established in art. 8 ASBS for the case of integration 

of territories or municipal districts, or those included in arts. 46 and 47 ASBS in the case of 

statutory reforms always requiring prior state authority.  



In turn Organic Law 2 /1980 of 18 January on regulation of the different modes of referendum is 

that established in art. 92.3 SC in order to regulate the conditions and procedure for the various 

modes of referendum established in the Constitution, with this being, moreover, the only Law 

constitutionally adequate for compliance with another reservation added to the authorisation of 

art. 149.1.32 SC: namely the generic of art. 81 SC for developing fundamental rights in this case 

the right to political participation established in art. 23 SC. 

In the light of the regulatory framework indicated, it is clear that the specific convocation of the 

electoral body established in the Law on the Basque Parliament 9/2008 is carried out in support 

of an a specific authority. Furthermore, that convocation which replaces State authorisation for 

one which is dispensed immediately and exclusively by the autonomous parliament cannot be 

based on nonexistent implicit titles. 

In effect, the convocation cannot make use of generic implicit powers bound by the democratic 

principle, as these enter into conflict with jurisdictions expressly attributed to another entity, as 

occurs in the present case with that attributed to the State by art. {0><}89{>149.1.32 SC: 

Furthermore, the convocation cannot be justified by art. 9.2 e) ASBP and its reference to the 

requirement of Basque public powers to facilitate "participation of all citizens in political, 

economic cultural and social life of the Basque Country" since, as we stated in CCJ 25/1981 of 

14 July LC 5 said precept "does not attribute a specific authority to the Basque Public Authorities 

but restricts it to underlining a requirement which is to be observed by all public authorities, 

both central and autonomous, in the exercise of the powers invested in them by the legal 

system". And the authority which is the object of controversy in this procedure is, given the 

foregoing comments, exclusive to the State. 

We should state, therefore, that in our constitutional system in matters of referenda there is no 

implicit jurisdiction or authority, since in a system such as the Spanish one, the guiding principle 

of which is representative democracy, it is only possible to hold referenda which have been 

expressly established in State regulations, including Autonomous Statutes, in accordance with 

the Constitution. 

In conclusion, the appealed law infringes art. 149.1.32 SC: 

Having confirmed the unconstitutional nature of the appealed law on grounds of authority and 

jurisdiction, we shall now analyse the grounds of material unconstitutionality alleged by the 

President of the Government whose procedural representative sustains that articles 1.2 and 2 SC 

have been infringed in relation to art. 168 SC and the first additional provision of the 

Constitution, and thus we may advance the statement that, having addressed the object of the 

question that it is intended to submit to referendum with the Law on the Basque Parliament 

9/2008 in this respect it is also unconstitutional. 

In accordance with section 1 b) of the sole article of the contested law, a consultation is 

convened based on the initial recognition of the existence of the “Basque people’s right to 

decide” in respect of opening up negotiations, the content and significance of which are 

indicated in the sole article and which are specified in the explanation of grounds, based on 

achieving an agreement which will establish "the bases of a new relationship between the 

Autonomous Community of the Basque Country and the Spanish state". The law includes as 

subjects of this new relation the Autonomous Community of the Basque Country and the Spanish 

state considering this in its meaning of "overall state" and not, as is required in the question of 

relation to an Autonomous Community as "central state". 

Therefore, if an attempt to attain this “new relation” were solely to be made through the reform 

of the Autonomous Statute of the Basque Country there would be no point in the referendum, 

nor would it be appropriate at this initial moment as popular consultation is only possible for 

ratification of the reform once this has been approved by the Parliament. 

In these terms, this issue unquestionably affects the constitutional order and also the basis of 

the constitutional system. An effect of this nature and with such scope is obviously feasible in 



our system as within the framework of reform procedures for the Constitution as we recalled in 

CCJ 48/2003 of 12 March , LC 7, “provided that it is not defended through an activity which 

contravenes the democratic principles or fundamental rights “ there are no material restrictions 

to constitutional revision, having underlined at that time that "up to this point the statement that 

the "Constitution is a framework of sufficiently broad experiences capable of containing political 

options of various types" is quite true. (CCJ 11/1981 of 8 April LC 7)". However, respect for 

those procedures is always and in all cases inevitable. Furthermore, attempting to evade, avoid 

or simply dispense with those procedures would be to attempt an unacceptable vigilante justice 

(incompatible with the social and democratic state of law proclaimed in art. 1.1 SC) for reforming 

the Constitution in a manner removed from it or to achieve its practical ineffectiveness. 

The appealed law presupposes the existence of a subject, the “Basque public” holder of a “right 

to decide” likely to be “exercised” [art. 1 b) of the contested law ] equivalent to the holder of 

sovereignty, the Spanish people, and able to negotiate with the State constituted by the Spanish 

nation the terms of the new relation between the state and one of the Autonomous Communities 

in which it is organised. The identification of an institutional subject provided with such qualities 

and authorities is, however, impossible without a previous reform of the current Constitution. In 

reality, the content of the consultation is no other than the opening of a procedure of 

reconsideration of the constituted order which would have to conclude possibly, in a "new 

relation " between the State and the Autonomous Community of the Basque Country; that is, 

between whomsoever, in accordance with the Constitution, is today the formalised expression of 

a system constituted by sovereign wishes of the unique and indivisible Spanish nation (art. 2 SC) 

and a subject created, within the framework of the Constitution, by the powers constituted in 

virtue of the exercise of a right to the autonomy recognised by the fundamental norm. This 

subject is not the holder of a sovereign power, exclusive to the Nation constituted as a State. 

The fact is that, as we recalled in CCJ 3347/2007 of 12 December, LC 4 a) citing CCJ 4/1981, of 

2 February, LC 3, “the Constitution is based on the unity of the Spanish nation, which constitutes 

a social and democratic state of law the powers of which emanate from the Spanish people in 

which national sovereignty resides”. The procedure which it wished to open, with the scope 

pertinent to it, cannot refrain from affecting Spanish citizens as a whole, as this would address 

the redefinition of the system constituted by the sovereign wishes of the Nation, the source of 

which is constitutionally simply that of formal revision of the Constitution via art. 168 SC, that is, 

with the dual participation of the Cortes Generales or Parliament in that it represents the Spanish 

people (art. 66.1 SC), and the holder of the sovereignty directly through the requisite ratification 

referendum (art. 168.3 SC). 

The question which it was wished to put to the consultation of the citizens of the Autonomous 

Community of the Basque Country affects (art. 2 SC) the basis of the current constitutional order 

(insofar as it assumes reconsideration of the identity and unity of the sovereign subject or at the 

very least, of the relation which only its wishes can establish between the State and the 

Autonomous Communities) and therefore it may only be subject to popular consultation via a 

constitutional review referendum. It is a matter reserved in its institutional treatment to the 

procedure of art. 168 CE. That which concerns us here cannot be raised as a question based 

simply on the non binding opinion of the electoral body of the Basque Country, since this matter 

affects fundamental issues resolved by the constitutional process and which are subject to the 

decision of the constitutional powers. Respect for the Constitution requires that plans or bills for 

revision of the constitutional system, and especially those which affect the basis of the identity 

of the sole holder of sovereignty, shall be openly and directly supported through the channels 

established by the Constitution for these purposes. Action on the part of other channels such as 

the Autonomous Communities or any other State body is not appropriate, because above all 

these is always , expressed through the decision of the Constitution, the wishes of the Spanish 



people, exclusively entitled to national sovereignty, basis of the Constitution and origin of any 

political power. 

Finally, having evaluated the appealed Law in relation to its most serious defects of 

unconstitutionality, it remains to examine the claim of the alleged inadequacy of the 

parliamentary procedure noted in drafting the law, with it being essential to recall in this respect 

that the draft gave rise to the Law on the Basque Parliament 9/2008 of 27 June which was 

passed in a single reading in accordance with the special legislative procedure established in art. 

119 of the Regulation on the Basque Parliament (RBP) reserved for those governmental initiatives 

which, due to their "nature" or their ”simple formulation” consent to being passed directly before 

the Plenary Session or before a Committee, either with the approval of the Plenary session ("at 

the unanimous proposal of the Steering Committee heard by the Board of Speakers" – art. 119.1 

RPV) either at the instigation of the Government without the need for authorisation of the 

Chamber “when circumstances of an extraordinary nature and reasons of urgent necessity so 

require” and provided that certain matters are not affected (art. 119.3 RPV). In both cases 

“debate shall take place subject to established norms for all, subsequently subjecting the draft 

to a single vote "(art. 119.2 RPV). 

According to reiterated legal doctrine “although art. 28.1 of our Organic Law does not mention 

the parliamentary regulations among those norms the infringement of which may bring about 

unconstitutionality of the law, it clear that, both due to the invulnerability of such procedural 

rules in the light of legislative action such as, in particular, the instrumental nature that these 

rules have with respect to one of the highest values of our system, namely that of political 

pluralism (art. 1.1 SC) the failure to observe the precepts regulating the legislative procedure 

could invalidate the unconstitutionality of the law when that lack of observance alters in a 

substantial manner the process of formation of wishes in the Chambers " [CCJ 99/1987 of 11 

June , LC 1 a) ]. 

It would therefore be appropriate firstly to analyse whether there were any of those which on a 

previous occasion (CCJ 27/2000 of 3 January , LC 6) we had classified as “evaluated cases” in 

which in accordance with art. 119.3 RPV the Basque Government may make use of the sole 

reading procedure and in doing so exclude, without prior authorisation of the Plenary Session of 

the Chamber, the possibility of presentation of amendments established as a general rule of the 

legislative procedure in art. 102 RPV. In this respect, whether or not the “circumstances of an 

extraordinary nature” are questionable or whether or not there are problems which require a 

legislative remedy through urgent channels, it is unquestionable that, taking into account the 

content of the appealed law, matters expressly excluded by art. 119.3 RPV are affected. Thus, it 

is sufficient to indicate that the effect of the law is clear on the fundamental right guaranteed to 

Basque citizens to participate in public affairs under the terms of art. 23 CE. The same 

explanation of grounds of the Law 9/2008 underlines that the consultation which it is proposed 

to hold "constitutes a legal and democratic instrument so that the Basque people may freely 

exercise their fundamental right to civic participation in matters of importance which are 

incumbent on them”. It is true that this “fundamental right” is for the autonomous legislative 

body that acknowledged in art. 9.2 e) ASBC ,although the provisions of the law itself in matters 

of electoral systems make clear that the right concerned is in reality that proclaimed in art. 23 

CE. Therefore, it these provisions which show a direct effect of another of the matters excluded 

by art. 119.3 RPV). namely, the electoral system. 

This makes the Law on the Basque Parliament 9/2008 unconstitutional since, as we have just 

recalled, according to established and reiterated constitutional doctrine “constitutional and 

parliamentary norms which regulate the creation of laws have an instrumental nature with 

respect to one of the superior values of our system, that of political pluralism (art. 1.1 SC) so 

that “the failure to observe the precepts regulating the legislative procedure could invalidate the 

unconstitutionality of the law when that lack of observance alters in a substantial manner the 



process of the formation of the wishes of the Chambers " [CCJ 99/1987 of 11 June , LC 1 a) ])” 

(CCJ 97/2002, of 25 April , LC 2). And that substantial alteration has occurred in the present 

case, in that with infringement of the Regulation on the Basque Parliament, passing the 

contested law has been imposed on the Chamber through a procedure in which the possibilities 

of the participation of minorities in the process of drafting the regulation would be notably 

restricted, not due to unanimous decision of the Parliamentary Authority but in virtue of a 

decision of the Basque Country. 

It remains to add that as a consequence of this Judgment the application filed by the Parliament 

and the Basque Government to raise the suspension on the contested law cannot be resolved, 

produced pursuant to the terms of art. 162.2 CE. Said suspension has as a premise the 

discrepancy with the constitutional process in which it was produced so that following final 

prosecution of the appealed law, verified moreover, without having exceeded the term of five 

months established in art. 161.2 SC, any declaration on the lifting or continuation of the 

suspension is meaningless. 

RULING In the light of the foregoing, the Constitutional Court, WITH THE AUTHORITY 

CONFERRED BY THE CONSTITUTION OF THE SPANISH NATION 

Has decided 

to accept unconstitutional appeal number 5707-2008 and, as a result: 

it declares the unconstitutionality and subsequent invalidity of the the Basque Parliament Law 

9/2008 of 27 June, for the convocation and regulation of a popular consultation for the purpose 

of obtaining the public’s opinion in the Autonomous Community of the Basque Country on the 

opening of a negotiating process for achieving peace and political normality.  

This Judgment shall be published in the “Official State Gazette” 

Given in Madrid, on the eleventh of September of two thousand and eight. 

  


